
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



^(!^ruuZZ3Z.\S 



HARVARD COLLEGE 
LIBRARY 




TRANSFERRED FROM THE 
GRADUATE SCHOOL 

OF 

BUSINESS ADMINISTRATION 



r 



1 



ip 



THE TITLE 

]L/^ to the 



MANOE OF RENSSELAERWYCK. 



In the Court of Appeals of the State of New-York. 



THE PEOPLE OF THE STATE OF NEW-YORK, Respondents, 

against 

WILUAM P. VAN RENSSELAER AND OTHERS, Appellants. 



OPINIONS, 

DELrVEDED ON REVERSING THE JUDGMENT OF THE CIRCUIT 

COURT, AND THE SUPREME COURT OF THE THIRD 

DISTRICT, DECEMBER, 1853. 



L. S. CHATFIELD, Att'y Gen'l./ot the People. 
C. M. JENKINS, for Appellants. 



ALBANY 
1854. 



J 



HAiVARO COLLEGE lIBRAft 

REC:iV£3 Ti!H0U3H THE 

GftAOUATE SCHOOL OFf 

BUSINESS AOttlNlSTRJ^TlOi 

JAN 22 1926 





tcco 
OPINIONS OF JUDGES WILLARD AND liSI^. 



In the Court of Appeals. 
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against 
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This Action framed under the fifth anb-di- 
8ion of 2 143 of the code of 1848, corresponding 
with \ 167 of the present code, was brought to 
recoTer real property, withont damages, for 
withholding thereof, and is the substitute provi- 
ded by the code for the action of ejectment un- 
der the former practice. It was commenced in 
the year 1848, in pursuance of the concurrent 
resolution of the Legislature of the 6th April 
of that year in relation to ** manorial titles.'' 
(L. of 1848, p. 682.) 

The complaint alleges that the plaintiffs are 
the true owners in fee simple and entitled to the 
immediate possession of a parcel or piece of 
land situate in the town of Poestenkill in the 
county of Rensselaer, describing it by metes 
and bounds, and containing about one hundred 
and fifty acres of land. It a?ers that the defend- 
ants ha?e entered into and taken possession of 
andiiow occupy, possess and enjoy the said land 
contrary to the said ownership and right of pos- 
session of the plaintiffs ; whereupon the plaintiffs 
pray that the right, title and possession of the 
said land may be adjudged totdem, and thatthe^ 
possession thereof may be deli?ered to them in 
dae form of law 

The answer sets forth Tarious defences. First. 
It alleges that one Kilian Van Rensselaer, son of 
Jeremiah Van Rensselaer, in the year 1704, en- 
tered upon and took the lawful possession of a 
larg9 tract of land known as the manor of Reus- 
selaerwick, lying on both sides of the Hudson 
mer, beginning at the south end of Bearen Isl- 
and, and extending up said ri?er to the Cohoes 
ISdly and extending backwards on each side of 
■aid riTer, twenty-four English miles, and con- 
taining in the whole more than scTen hundred 
and twenty-six thousand acres of land, of which 
tract the premises described in the complaint 
were and are a part, claiming to own and hold 
tke aaid tract in fee by Tirtue of a grant and pa- 
tent of the same bearing date the 20th May, 
1704, issued by the then goTemor of the pro- 
▼inoe of New York, in which wasreserred a rent 
of fifty buflJiels of good and merchantable winter 
I wheat, payable yearly, and continned to hold 



the same, and on the 11th June, 1718, the said 
Rillian made his will, duly executed to pass real 
estate, and thereby dcTised the said tract indn- 
ding the premises in question, (with certain 
exceptions not necessary to be stated) to his eld- 
est son Jeremiah Van Rensselaer, and in case 
of his death without issue, to his second son 
Stephen Van Rensselaer, and his heirs male in 
fee ; and after the execution of said will and 
about the year 1719 he departed this life, and 
his son Jeremiah having died without issue, the 
said Stephen Van Rensselaer, about the year 
1745, entered into the said tract, including the 
premises in question, claiming to hold under the 
deyise from the said EiUian Van Rensselaer, and 
leased divers parts thereof, reserving rent, &c., 
and so continued to hold during his life. That 
on the 24th June, 1747, he duly made his will 
and devised the whole tract, including the pre- 
mises in question to his only son Stephen Van 
Rensselaer, and soon thereafter, in the same 
year, 1747, died, lea^ng his said son his only 
heir, him surviving. 

That the last mentioned Step*n Van Rensselaer 
entered and held the said tract of land during his 
lifetime, making, leases,&c. andonthe dOth Au- 
gust, 1769, he made his will duly executed to 
pass real estate, and devised the said tract, in- 
cluding the premises in question, to Livingston 
and Ten Broeck in trust to the use of his eldest 
son Stephen, and the heirs male of his body, and 
in default of such issue then in trust for the use 
ofhis other sons and children in succession, in 
which devise the premises in question are inclu- 
ded; other provisions of the will are stated in 
the answer, but they are not material to the case 
under consideration ; after making said will the 
said Stephen, the testator, died in the same year 
1769. Thereupon the trustees entered, occupied 
and made leases, &c., until Stephen Van Rensse- 
laer, the devisee, became of age in 1785, when he 
entered and took possessionof the whole traci, and 
occupied making leases, and receiving rent, &c., 
and collecting arrearages, and so held till his 
death the 26th January, 1889, that on the 18th 
April, 1887, he made his will duly executed to 
pass real estate, and thereby doTieed to his son. 



the defendant, William P. Van Rensselaer, Id fee 
all his lands in said manor on the east side of 
the Hudson RiYer, embracing the premises iq 
qnestioB. That the aaid William entered and 
beoaaie lawfully poesested tlrareof aid coaliaued 
to occupy collecting rents, making leasee, &o., 
until the 25th September, 1848, on which day 
he conyeyed a pan of the said premises inclading 
the land in dispute to the other defendai^ti in 
trust'for the payment of oertain debts, &c^ by 
▼irtue whereof they entered and became po:j- 
sessed lawfully, and have bo continued ttt tbv 
commencement of this suit. 

The answer, then, states, that the posset^^icn 
of the several persons aboTe mentioned, haa 
never been disturbed but has been repeatedly 
recognized both by the colonial government nnd 
the government of this state since the revolutioD. 
That the rent has been paid by the several and 
successive proprietors of the manor, and rect^ived 
and accepted by the governmen , and, finally in 
1806, the then proprietors commuted with the 
said state for said rents and paid a gross sum of 
money, which was receited in full satisfaction 
thereof. The answer then sets up the forty 
years statutes of limitation. 

Third Defence. — The answer, then, denies that 
the plaintiffs have title, or that they are the true 
owners and entitled to the possession of ths 
premises described in the complaint, for that the 
said premises together with other lands wer^, on 
the 20th May, 17.04, duly granted by letters pat- 
ent, issued by the Governor of the colony of 
New York, duly authorized fur that purpose to 
Eillian Van Rensselaer, son of Jeremiah, in fee, 
which letters patent also ratified and confirmed 
certain other letters patent bearing date the 4tb 
November, 1685, duly issued by the then Lieu- 
tenant Governor of the colony of New York, 
duly authorized for that purpose, by which the 
said premises described in the said complami, 
and the other lands described in ^le patent of 
1704, were duly granted to Eillian Van Reasaa- 
laer son of Johannes Van Rensselaer and KillLiin 
Van Rensselaer, the son of Jeremias.Van Reasse- 



'rj.'^fl^^^,^J'tTiT.t^^J'::^'..^^i -S^l proprietor8th.4of. 



use and behoof of the right heirs of one KiUian 
Van Rensselaer, grand fatherto the said grantees 
and patentees,and which letters patent first above 
mentioned recite that the said KiliianVanReD^^e- 
laer sonof said Johannes Van Rensselaer some 
time in the year 1687, died without issue, whe^- 
by the said Killian Van Rensselaer eldest son of 
the said Jeremias Van Rensselaer, became solely 
seized and possessed of the premises described 
in the said letters patent dated 4th November, 
1686, and which said KiUian Van Rensselaer 
was the same person, to whom the said letters 
patent first above mentioned were issued, who, 



oni%] government, and by the state government. 
Lhe payment of rent to both, and the commuta- 
tion of the quit rents in 1806. 

U then denies that the defendants occupy, 
coutrury to any ownership or right of possession 
of the plaintiffs, and avers that the defendants 
righifuJly and lawfully occupy and enjoy the 
same under and by Tirtue of the said patents. 

Tho Reply. First, denies that in the year 
1704, o«iid Killian Van Rensselaer, son of Jere- 
miah Yiin Rensselaer, or any other person in his 
beh»ifj T»ade an entry and took possession of 
and hf;]d a ceruin large tract of land, situate in 
the ptb^ent counties of Albany and Rensselaer, 
It n own aa the Manor of Rensselaer wy ok, lying 
on boLh sides of the Hndson river, and contMning 
more tbun 726,000 acres of land, as is described 
in the answer, and said to contain the premises 
described in the complaint in this action — and 
IhfU ahfi deny that any person or persons have 
ev*r paucssed the lands described in the complaint 
in tMs action in any manner whatever ^ and deny 
that the defendants ^ or any other person or per- 
s0H9f tjctpt the plaintiffs^ are, or ever were entitled 
ia ike possession thereof. 

2d, The second reply denies that the Governor 
of ihi^ Province ofNew York,or^ny other person 
proptsrly authorized to issue grants or patents 
for bnd situate in said Province ever issued a 
grarit or patent for the land described in the 
comiilairit, or that any valid patent or grant ever 
was m^iiie of said land, or of any part thereof, 
Qx for jiTjy tract including the same, within its 
boundaries, or any part thereof. 

8d. If any patent was ever Issued, it was ob- 
tttlued by fraud, or upon false suggestions or 
cx>[icc]!jdD^ent of some material fact, ou the part 
of the |»:rtkntee or grantees, and was and is there- 
fore void, (S&c. 

4tb, Denies that any of the devises, convey- 
ances^ fiLc , set forth in the answer were ever 
lufldt;, or that any quit-rents were ever paid, or 
commutation thereof made with respect to the 
]^iid8 in the complaint specified. It allee^es that 
the la [] da described in the complaint belong to the 
plaiutiB'8, as sovereign of the country, and origi- 



5 th. Denies that either the colony of New 
York^ or the State since its independence, has, 
by any acts of its legislature, recognized the 
possession or claim of the defendants, or of those 
under whom they claim ^ and avers that the 
plaintiflfe have been continually, since the revo- 
lution^ and still are, the rightful owners of the 
premises in the complaint in fee simple, and en- 
titled to the possession thereof, and that the de- 
fendants' claim, as set forth in the answer, is 
without foundation, and not based upon any 
principle of law or equity. 

The cause was tried on the 23d January, 1851, 



upon the issuing thereof, entered under and ' at Troy/ before Mr. Justice Harris, without a 



by virtue of said patents during h\^ life, and by 
his will dated 11th June, 1718, devised the said 
premises, with other lands, to his son Jeremiah 
Van Rensselaer, and in case of his death without 
issue, then to his son Stephen Van Rensselaer in 
fee ; and then proceeds deducing title in the de- 
fsftdaats as in the first defenoe. 

It then sets i^ the aots of recognitloii of the 
tiU« of thofs claiming tte pTsmisat by the ool- 



jury, a jury trial having been waived by the 
partie». 

On the trial the Attorney Geaertd read a stip- 
nlatioQ, authwizing either party to read certain 
testimcmy from the bill of exceptions printed. in 
the case of Teunis Van Veohten vs. Wm. Clute, 
but gave no evidence, and clahned a judgment 
foiT the premises deseribed in the eompUint. To 
tUs Um defeacUuit'SQGuiisel ofcg«cled, ths lAMnsd 



jadge orermled the objection and the defend- 
ant's counsel dnly excepted to such decision. 

1st Exceptum^ The defendant's counsel then 
gaye in evidence, a duly authenticated copy from 
the Secretary's office, of letters patent granted 
by Thomas Dongan, Goyernor of the Province of 
New York, under the seal of the Province, dated 
4th November, 1686, in the first year of the 
reign of James the Second, granting to Eillian, 
the son of Johannes Van Rensselaer, and Killian, 
the son of Jeremias Van Rensselaer, their heirs 
and assigns, all that and those tracts of land 
called Benselaerwyck beginning at the south end 
or part of Barent Island, on Hudson's river, and 
extending northwards up along both sides of the 
said Hudson's river into a place heretofore^called 
the Cohoes, or the Great Falls of the said river, 
and extending itself east and west all along from 
each side of ^the said river backwards into the 
woods twenty-four English miles. It conveyed 
also other lands not necessary to be stated here, 
because the premises mentioned in the com- 
plaint are parcel of the premises above described. 
It declared the said grant to be in trust to and 
for the use and behoof of the right heirs and as- 
signs of Killian Van Rensselaer, grand-father to 
the said Killian Van Rensselaer, party to these 
presents, yielding and paying a quit rent of fifty 
bsshels of wheat annually unto our sovereign 
Lord, the King's majesty, his heirs and succes- 
sors forever. The patent also erected the said 
granted premises into a lordship and manor by 
the name of the lordship and manor of Renssel- 
aerwyck. It further granted to Killian Van 
Rensselaer, party to these presents, and the 
heirs and assigns of Killian Van Rensselaer, 
grand-father of the said Killian, x>arty to these 
presents, and their heirs and assigns forever, full 
power and authority at all times forever there- 
after to hold a court Leete and court Baron in 
said manor. The patent contained, immediately 
preoeeding the granting clause, a recital in these 
words: "Whereas, Killian Van Rensselaer, 
merchant, late of the city of Amsterdam in the 
Province of HoUuid, under the dominion of the 
States Gfeneral of the United Provinces in Europe, 
and the heirs of the said Killian Van Rensselaer 
at his and their vast expense, cost and charges, 
have been the first settlers, planters and improv- 
ers of all that and those tracts of land heiein- 
after mentioned, not only during the government 
of the States General here, but since the same 
has been under the government and dominion of 
his royal majesty. 

"And whereas, application hath been made 
to me by Killian Van Rensselaer, of the village or 
Porp,of Newkirk, in the province of Guilderland, 
in Europe, gentleman, naturalized by act of Gen- 
eral Assembly, this present session at New York, 
eldest son and heir of Johannes Van Renssel- 
lier, deceased, who was the eldest son and heir 
of the siaid Killian Van Rensselaer, also deceased, 
for the granting, ratifying, and confirming unto 
the heirs and family of the said Rensselaers, not 
enly the said tract and tracts of land, but also 
^bib liberties, privileges and pre-eminencies, 
hisreinafter mentioned. 

*' Know ye, therefore, that I, Thomas Dongan, 
not only for the consideration aforesaid, but also 
te «MUfliica, and in ponnaooe and peifoniiMoe 



of recent OTders, directions and command, of his 
said Majesty, and by virtue of his said Majesty's 
commission, and authority to me given, and 
the power in me residing, have given, granted, 
ratified and confirmed, aod by these presents do 
give, grant, ratify and confirm, unto the said 
Killian, &c. [as above has already been quoted]. 

The defendants counsel also gave in evidence 
the exemplification of a patent granted on the 
20th May, 1704, in the third year of the reign of 
Queen kxin, and issued by Lord Cornbury, then 
Governor of the Colony of New York, which, 
among other things, recites the death, without 
issue, of Killian Van Rensselaer,Json of Johannes 
Van Rensselaer, sometime in the year 1687, 
whereby Killian Van Rensselaer, eldest son of 
said Jeremias Van Rensselaer, became solely 
seized and possessed of the Colony of Renssel- 
aer wyck, with the hereditaments and appurten- 
ances thereof, and it recites at large the Dongan 
patent of 168i5, before mentioned, and the exist- 
ence of numerous other facts, which are noticed 
in the (pinion, and then grants, ratifies and con- 
firms, to the said Killian Van Rensselaer, eldest 
son of Jeremias Van Rensselaer, his heirs and 
assigns,forever,the premises by metes and bounds, 
which were described and granted in and by the 
Dongan patent The defendants deduced a re- 
gular title to the patent fVom the said Killian Van 
Rensselaer, whose will dated 11 June, 1718, was 
given in evidence, through the first Stephen Van 
Rensselaer, whose will dated 24 June, 1747, was 
given in evidence, and through the 2d Stephen 
Van Rensselaer, whose will dated 30 August, 
1769, was given in evidence, and through the 3d 
Stephen Van Rensselaer, the late proprietor, 
whose will dated April 18, 1837, was also put in 
evidence. The deaths of the respective owners 
occurred as stated in the answer. That part of 
the patent lying on the east side of the Hudson 
river, was devised by the late Stephen Van Rens- 
selaer to the defendant, William P. Van Renssel- 
aer, in fee and embraces, tlie premises men- 
tioned in the complaint. The deed of trust by 
William P. Van Rensselaer to the other defend- 
ants, conveying certain portions of the lands on 
the east side of the river, and embracing the 
lands in disputue, in trust to pay debts, and da- 
ted 26 Sept., 1848, was also given in evidence. 

It was also shown that the premises in ques- 
tion are part of a tract of about 2000 acres of 
wild or unappropriated land, and which is em- 
braced within the bounds of the patent, and are 
surrounded on every side by lands sold or leased 
by the late S. V. K. That the late S. V. R. al- 
ways paid the taxes on said land, and was at 
considerable expense in preserving the timber 
against trespassers by hiring for that purpose 
" bush rangers," so called. It was shewn that 
the several owners of the patent from Killian 
Van Rensselaer to and including the late Stephen 
Van Rensselaer, clahned-the patent according to 
its boundaries and granted leases, of portions 
thereof, reserving rents,and the lessees continued 
to pay said rents. Eight leases were given in 
evidences by Killian Van Rensselaer to divers 
person, dated 1696, 1702, 1706, 1707, 1716 and 
1716. Other leases by other proprietors, down to 
1772, were shewn. Nineteen leases given by the 
late Stephen Van BennelMr from 1787 to 1807, 



mostly^ for fanus situ&ted in the town in which the 
]lATid» id quest] ou are situated nud m tb« vicinity 
of ADd surrounding the premises in question, were 
also given in evidence* A leaae, dated Oct. 17 » 
leae <Vom the tate Stephen Van Renaaelfter to 
James Hendeniozi) for lat No. 23, in map of Mid- 
dletown^ which ts admitted by the p Arties to be 
the lot described in the complAiut, aod to be 
within the manor of Rensselerwyck, as described, 
In the patents thertfor above deiwrlbed, was also 
civen lo evideoee, and it was shown that the said 
Stephen Van RenfiselAer^ said lessor, died, Janu* 
ary 26 ^ 1839. It was admitt^tid by atipulation 
that tinder the several lease is above productd 
from the aiicestortJ of the defend iint, Willianj P. 
Van Rensselaer, thure had betiu a possession by 
the leasees respectively, co-extensive with the 
leases, and that the renUi reserved in said leases, 
for the occvipation of said land, bad been paid 
pursuant to the reservations, until within about 
ten years past. 

It WAS also shown that the kte Stephen Van 
BetisselAer, in the year 1809} commuted with 
the 3tatt9 for the quit- rents charged upon the 
manor, and received a discharge therefor from 
the Comptroller, No objection, it is stated in 
the record, was made to the form or Btiilciency 
of the evidence by which this fact was estabiish- 
ed^ nor any question raised on the trial or argu- 
ments on the facts as to the payment of and com- 
mntation for the quit-rents on the whole manor, 
and the cause wiis argued in the court be^ow as 
if such commutations had been fully proved. 

The defendants* counsel also read in evidence 
varioua statutes of the Col on iat Legislature, re- 
cognizing the manor, its boundaries and right:"; 
as to otje member of Assembly ^ Bradford's £d. 
Colonial Law, pp. 2^ 3 ; as to cboostn^ a snper- 
Tisor, ib. p^ 63 J to be part of Albany county, ib^ 
p. 11 ; concerning fairs in^ &c., ib. pp. IS, 20 ; as 
to defraying certain expenses in manor^ ib. pp. 
62, 66 ; confirming title lo manor, ib. p. 7 ; set- 
tling and assuring lands, ib. p. 77. 

Aleo divers laws of the Stale, recogniEing the 
existence of the manor, and eatabHt^liing and 
bounding conn ties ^ cities and towns by ltd lines; 
8K. a, 6, 1S7, 140. Webster Ed. Laws, 2d 
vol., pp. 80, 31, 38. 

The defendants also proved a statement of the 
number of leases of farms on the said manor, 
principally made between the years 1786 and 
1800, shewing the towm in which they were sit^ 
uated, and the aggregate amount of rent reserv- 
ed^ from which it appeared that there were 
three thousand and sixty- three farms held under 
lease, of which one hundred and ninety were in 
the town of Poestehklll, in which the premises in 
dispute lie — that the rent reserved on the leases, 
on the west side of the Hver was 28,3i)0 bushels 
of wheat, and comprising about 233|9O0 acres of 
land, and on the east side of ibe river 20,210 
bushels of wheat, and comprising about 202,100 
acres of land. 

Other matters were proved on both sides, of 
which such parts as are roaterial are notieed in 
tbt opinion. 

The testimony being closed ^ the defend- 
aats' counsel contended^ 

1st. That if title is shown out of the plain- 
lil&, thej cannot recover. 



2d. If title IB shown in the defendants and 
others, the plaintii!^ cannot recover. 

ad. The patents of 1685 and 1704 have not 
been impeached and are vaHd- 

4th. A good title has passed through tbem to 
the defendADts. 

6th. The plaintiflfs have so reco^ized the title 
as to waive all objections, and be precluded par- 
ticularly by the receipt and commutation of 
quitr-rents. 

6 th. There has been such a holding hy the de- 
fendant and his ancestors, that the piaintitis are 
barretl. 

The plaintiffs contended, 

1st. That the patent of 1704 is void. 

2d. The presumption that it was issued with 
the consent of the council is rebutted by the 
evidence, 

5, The patent is void for false recitals. 

1. As to the vast expenses of Killian Y&a 
Kensselaer, d^c 

2. As to the number of settlers. 

3. As to grantee being sole heir. 

4. As to Cohc>eB Falls being on Hudson river. 

6. Because tbe King had already granted all 
bis title by the Dongan patent. 

His Honor, Mr. justice Harris, made the fol* 
lowing decision. 

'*Tbia cause having been tried before the 
Courts a jury having been waived by the parties^ 
I find and decide the facts and law of the caa« 
case as follows: 

1. That at the time the Colony was an ire n- 
dered to the English by the Dutch, in 1664, the 
heirs of the first Patroon bad a jui^t claim under 
the pledge given by the Dutch charter of Pa- 
troonn, to a tract of land extending eight milea 
upon each side of the river, and hack from the 
nvf?r a reasonable distance, for the convenient 
use of actual occupants. 

2d. That there was no jn^t claim for a gr^nt 
of the extravag^ant character which the Dongan 
patent presents. Such a grant can only be ac- 
counted for by the subserviency of the Colonial 
Government, and the political troubles which 
then ag:itated the parent country, 

5. That the grant was made in trust for all 
the heirs of EilBan Van Rensselaer, the first Pa- 
troon ^ and the subsequent grant to Killian Van 
Rensselaer, the son of JoremiAs, in 1704, con Id 
not operate to divest those trusts. He still held 
the premises rtpon the same trusts spec ill ed in 
the patent of 1686. But whether those trusts 
were ever satisfied or not, is a question not in- 
volved in this action. In either case, the title 
of the plaintiffs would be divested^ if the grant 
itself was valid. 

4. That the provisions of both patents^ that of 
1685 and that of 1704, whereby manorial privi- 
leges and franchises were conferred upon tbo 
lord of the manor, were in express violation of 
the established law, not only in England, bnt of 
the colony, and for this reason both grants were 
illegal and void. 

5. That the act of 1691 , passed upon the ao- 
t^Bsion of William and Mary to the crown of 
England, for the purpose of conirming certain 
grants had no application to these patcniE. It 
was a political act, having reference exduaively 



to the political troubles through which the coun- 
try had just passed. 

6. That the mere voluDtary payment of quit 
rents to the State could not have the legal effect 
of barring the right of the people. Nor is 
there in this case any evidence of such a com< 
mutati<m of the quit rent under the act of 1801, 
as amounts to a release of the people's right. 
There is in fact no legal evidence of the payment 
either of rent or a commutation for rent. 

7. That in respect to such portions of the ma- 
nor as have been actually occupied for an unin- 
terrupted period of forty years under the manor 
tiUe, the statute of limitations, independent of 
any other question, as contrued by the Court of 
Appeals, is a legal bar to an action by the 

jffiople. 

8. That the patents were not, nor was either of 
. them obtained by any fraud, conceahnent or false 
^ suggestion or recitals on the part of the paten- 
[ tees, nor was the King deceived in making said 

grants. 

** — And he directed judgment to be entered for 
the plaintifib for the recovery of the possession 
of the premises demanded in the complaint. 

The defendant's counsel excepted to each and 
every of the 2d, 3d, 4th 6th and 6th of such de- 
cisions and rulings and to the direction that 
judgement be given for the plaintiffs. 

On appeal to the Supreme Court in the third 
district, thejudgment was affirmed by Justices 
Harris and Tvatson, (Justice Parker, dissenting) , 
Mod the defendant appealed to this court. 

CHARLES M. JENKINS, 
for Appellants. 

L. 8. CHATFIELD, 

Att'y. Qen. for Respondents. 

WiLLARD, J. — This was not an action brought 
"by the people to vacate either the Dongan or 
tibeCornbury patents, mentioned in the pleadings, 
under 2 R. S. 578, ^ 12, or under ^ 433 of the 
code of 1849. Whether such action could be 
zuaintained at this day to vacate patents grant- 
cmI by the crown a century and a half ago it is 
needless now to enquire. (See People vs. Clark. 
10 Barb. 120.) 

The action on the contrary is, in the nature of 
jm ^ectment, Ihough not called by that name 
^nee the adoption of the Code of Procedure. 
It is believed, however, to be governed by the 
principles which the Legislature have established 
in relation to that action. By the Revised Sat- 
utes it is enacted that no person can recover in 
€j}ectment, unless he has at the time of com- 
mencing the action, a valid subsisting interest in 
the premises claimed, and a right to recover the 
same, or to recover the possession thereof or of 
some share, interest or portion thereof to be 
proved and established on the trial. 2 R. S. 303, 
is. If the premises for which the action is 
Drought be actually occupied by any person, 
sach actual occupant must be named defendant 
hi the declaration ; if they be not so occupied, 
the action must be brought against some person 
exercising acts of ownership on the premises 
ckdmed, or claiming title thereto, or some inter- 
est therein, at the commencement of the suit 
n> 1 4. These principles are alike applicable to 
tte pto^ when prosecuting so action to recover 



the possession of land, and to private persons. 
The former as well as the latter, must, to entitle 
them to a recovery, establish a valid and subsist- 
ing title in themselves and right to recover pos- 
session at the time the action was commenced, 
and show that the defendants were in possession, 
or claimed title to the premises in dispute. With 
respect to making out the proof of title in them- 
selves the people have an advantage over an in- 
dividual. By right of sovereignty, they are 
deemed the owners of all the lands within the 
State, except such as have been granted to others, 
or have been lost by lapse of time. Hence it is 
enough for the people to prove in the first in- 
stance, that the premises in dispute were vacant 
and unoccupied within a period necessary to 
constitute an adverse possession against them, 
and that the defendants subsequently entered or 
made claim to them. Wendell vs. The People, 
8 Wend. 183. The People vs. Dennison, 17 Wend. 
312. 1 R. S. 718, ^ 1. Constitution, ^ 11, Art. 1. 
At the time the counsel for the people rested the 
cause in this case, there was no sufficient evi- 
dence before the court to entitle the plaintiff to 
i*ecover, or to require the defendans to be put 
upon their defence. 1st. There was no proof 
that the premises had been ever vacant and un- 
occupied, or that they were prima facie without 
the bounds of any patent ; and 2d, there was no 
evidence that the defendants were in possession 
or that they claimed title. Although the defend- 
ants possession was asserted in the complaint 
and admitted in the answer, yet it was denied in 
the reply. The people are bound by the allega- 
tions in their pleadings, like individuals. Not- 
withstanding the reply was a clear departure 
from the complaint and as such obnoxious to a 
demurrer, it is still binding upon the plaintiff. 
The pleadiTigs and the whole case show that at 
the time the plaintiffs rested, they sought, with- 
out any evidence of title in themselves, to recov- 
er judgment against parties whom their reply 
asserts never possessed the lands described in 
the complaint, and were never entitled to that 
possession. The judge erred, therefore, in put- 
ting the defendants upon their defence. The 
first exception was consequently well taken. 

But as the caase was subsequently tried upon 
its merits, and has been fully and ably argued 
by learned counsel in this court, it will probably 
be more satisfactory to all parties that we pass 
upon one or more of the questions which will be 
decisive of the action, not only in this, but in any 
future litigation, upon the same subject. 

If either the patent of 1685, called the Dongan 
patent, or that of 1704, called the Cornbury pat- 
tent, was sufficient to divest the crown of the ti- 
tle to the land embraced within its boundary 
lines, the present action cannot be sustained. 
The people at the revolution succeeded to the 
rights of the crown, and had the same right to 
repudiate public grants which the latter possess- 
ed, and no more. (I Greenleaf L. N. Y., p. 81, 
^ 14.) In considering this case we must not 
lose sight of the fact already stated, that this is 
not an action to revoke those patents, or either 
of them, and that the learned judge has found 
as a fact, that the patents were not, nor was 
either of them, obtained by any f^aud, conceal- 
ment, or fklse snggestioos, or recitals on the part 
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cfthe pAtenUes, nor was tJie king deceived In 
makiag said grants, Tbia flQdiD|: waa^ in my 
judgm^nt^ based upon suMclent evid^ace &nd ar* 
gtimeuU^ aod of: It has not beea appealed from 
by tlie people, it mntit be aaaumed aa tlie law of 
the ca#e, ia the fiirLher dificu^Lon of tbf^ ques- 
tlona l&efore us, 

Altbongh tliU is not a direct proceeding to 
vacati^ thu |>iitenL3, it c^iniiot be denied that ob- 
jections sbowipg Ibal tbey were absolutely void 
from the beglnuing ar^ opt?n to consideration* 
Id a colUieral action tbey cannot be aswiled for 
any otb^^r cau^e. jAckhoa vs, Marbb, 6 CoweDj 
281 Jackson vs, Lawtoo, 10 J. R, 23. Jackson 
vfl. Hart, 12 J, E. 77. Bagdell vs. Broderick, 13 
Petcra', 436, The People vs. Maurab, ^ Demo, 
889, 

Th« learned Judge by wbom the cauae was 
tried, found, as matter of law, that the grant of 
lands in both patents w&b illegai aod void, be- 
GAune . manorial privileges and francbiaea were 
by both conferred upon tbti Lord of tlie Manor* 
And in his learned opinien fumisbed to the 
Court on the ar^meut^ be holds the Combury 
patent to be also void^ because the Dongan pa* 
tent had already conveyed all the title of the 
crown to the grant^jes therein named* If the 
reason for this latter opinion be correct^ ih^ 
plAintifif had not the sligbtest ground for a re- 
covery, and judgement &boaId have been given 
for the defendants. If the crown partt^d with 
all it9 tiUe to the land in 1685, and that title bad 
not been revested by escheat, or otherwise, it 
had indeed nothing upon which the patent of 
1704 could operate, and nothing to whicb the 
people at the revolution could succeed ; and 
coiuseqneotly the latter had no cause of action. 

The important question^ therefore, is, was the 
DoQgan patent of 1685 operative to convey the 
title of the premises therein described, to the 
^antees therein mentioned, lu c^Qsidering this 
question, we muBt call to miod the issue which 
has been framed by the pleadings. The flrat 
issue on this point, tendered by the plaintifis. Is, 
that no such patent was ever granted, and the 
second is, that if granted, it was obtiiined by 
fraud or upon false suggestions , or concealment 
of ftome material fact on the part, of the grantee 
or granteesj and was, and is, therefore, void, and 
of no force, effect or validity. The first issue is 
equivalent to nul tisl ftcoTd^ and is effectually 
disposed of by the prodnclion of the patent itsolfj 
or a legally authenticated copy. The learned 
Judge did not overrale the defence on the ground 
that no patent J as described in the answer, ever 
existed. He concedes it-s existence, but asserts 
ita invalidity on the ground of matter apparent 
on its face. The second issue, though loosely 
framed, was disproved on the trial, and was ex- 
presfiiy found for the defendants by the learned 
Judge, 

The judgement of the court below that the 
DoDgan paieot was and is null and void, was 
therefore bused upon a ground not set up in the 
pleadings, or put iu issue by them. 

It is not denied by the court below that the 
operative words of grant in the patent were suf- 
ficient to convey all tbe title of the crown of &reat 
Britain to the land described thereiu to the 
gi^^^a therein named jn f^o akople. H&d it 



not been for the grant of manorial privileges And 

franchiaes in the same paten t, I do not under-* 
stand that tbe sufficiency of the instrument to 
convey land would bavt been questioned. We 
are then brought to consider whether a patent of 
hind, granted by tho colonial government in 
1685, coutaioin^ the appropriate words for pasa^ 
iag the title » in fee, to real estate, is rendered 
void and in operative, because in the same patent 
a power is conflBrred upon the grantees bo hold A 
court Leete and court Baron, and to enjoy tbe 
other manorial privileges specified in the Dongaa 
patent. The court below held it to be void 
for that reason alone. 

There are two answers which may be given to 
this question ; First, it was within the compe» 
tency of tbe colonial government in 1685 to grant 
a manor with the usual incidents and franchises 
of an Boglish barony : and second, if it bad uo 
each right, and aevertheless mad« snob grant, 
in a patent which also. In a distinct part thereof, 
cont&iined the usual grant of lands to the pat- 
entee, hia b«irs and assigns, the manoiiai grant 
alone will be void, and the grant of lands, opero^ 
tive and effectual 

I do not propoge to discuss the trst question, 
althougb I believe tbe original grant to have 
been vaLidt in this respect, and the acts of recog- 
nition by tbe coioaial legislature, to be of auoh » 
character as conclusively to estop the government 
from im peach in gits validity in a CD 11b t^ralactioti 
yet I shall leave this point to be examined by 
Judge Denio. Whetber tbe manorial privileges 
were rightfully granted, or legally enjoyed during 
tbe oontinoanee of the eolony, is not indiepensi- 
ble , to the proper determination of this action, 
unless, indeed, the inserting of thoee privileges 
in a grant of lands invalidates the grant. The 
latter, therefore, is the only point to be eonaid" 
ered by me. 

Tbe two rules, of most general application, in 
coustTQo ting a written infltrnment are, 1st, that 
it shall, if possible, be so interpreted that it shall 
be effectual, ui re« magis valeai ^am per eat ; and 
Sod, that such a meaning shall be given to it as 
may carry o^t and effetituate, to the fullest ex* 
tent| the Intention of the parties, Broomes max- 
ims, 414, 27S. The principles which govern the 
construction of private grants, are, with sotne 
qualifioations, applicFtble to grants from the gov- 
ernment. If tbe Kings charter, says Cc^e, will 
bear a double censtruction, one which will carry 
the grant into effect, the other which will mnke 
it inoperative, the former is to be adapted. Per 
Tindftl, a J. 1; in Butler vs. Chapman, 8 M. & 
W. 102, In the Eiobeoq. Chamber. In ac- 
cordance with the same principle where dl-. 
vers persons join in a deed, and some ars 
able to make such deed, and some are not able, 
this shall be said to be bia deed alone ibatis able, 
(Sbap Touch, 81,} and if a deed be made to one 
that is incapable, and another that is eapahle it 
shall enure only to the latter, (ib, 82.) The 
eame doctrine is applicable to ihe subject matter 
of a grant. If, with respect to a part of the 
thiag granted the grantor have aright to convey 
and with respect to the residue he has no right, 
the deed will be available as to the part to which 
the gruit.or had title, and void as to the residue. 
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Thia mle prevails in relation to grants from the 
goTomment In Danfortb vs. Wier, 9; Wheatoa 
673, both parties claimed title to the. land 
in oontroTersy under grants from diffetf^ai 
states. The grant to the plaintiff was of land 
to a part of which the Indian title had not be«ii 
eztingniahed, and which, according to law, wa^ 
not the eukject of grant, yet this grant wasbt^ld 
good as to the land where the Indian title hud 
been extinguished, and Toid, as to the rest. The 
same principle was again asserted by the saui& 
court in Paterson ts. Jenks, 2 Peters, 236. A sim- 
ilar doctrine was advanced by the Eoglish Com- 
mon Pleas in Doe. ts. Pitcher 6, Tauton S59, 
where a deed of land limited to a use within thf 
statute G. 2d ch. 86, and therefore null, was held 
to avoid other limitations in the same deed, not 
wituln the act The case of the People vs. Mau- 
ran, 5 Denio 389 is to the same effect. By the 
act of 1813, 1 B. Ia 202, 2 5, all letters patent 
are required to contain an ezeeption and reser- 
vation to the People of this State of all gold and 
silver mines. A patent was granted in 1816^ 
conveying the premises therein described to the 
grantee, without the exception required by the 
statute. An ejectment was brought by the Peo- 
ple to recover the land and among other reasone 
in fSavor of their recovery it was urged that th« 
patent was void for not containing the required 
exception and reservation. But the court b eld 
that the patent was good for the land and void 
for the mines. The rule which makes a deed or 
contract illegal in pait, void m ioto, applies onlj 
to cases where the two parts are so inseparably 
connected that one cannot exist without the oth- 
er. The acts of agents Who do more than they 
are authorized to do, rest upon the same prlDcj- 
pie. They are good for that which is warranted 
and void for the rest. Go. Lit. 268, and Story on 
agency, { 166, 167 ; 6 Denio, 397. In like man- 
ner, if a feoffmeot be made on condition to do 
a thing which is malum in m, as to kill or rob^ J 
3.,the estate of the feoffee is absolute; and a bond 
made on such condition is void. Bac. Abr. title 
Condition K. 

In the present ease, if it be admitted that a 
manor could not exist without a grant of land, it 
cannot be denied that a grant of land without 
manorial privileges is good. Upon every legiti- 
mate principle of construction, the estate grn.nt- 
ed by the patent was good and vested in the 
grantee, even if the residue of the grant m^a 
void. It follows from the foregoing reasoning 
that the title to the premises embraced wit bin 
the manor lines passed by the patent of 168a lo 
the grantees therein named, and is not shf^^ti 
to have ever reverted to the colony or to the peo- 
ple. The latter, therefore, had no right to main* 
tain this action. 

It is not necessary in the present action to es- 
tablish the title of the present owners of ilnh 
manor, nor would any further remarks be deerii- 
ed necessary but to remove the doubts which 
the decision of the court below may be preMini- 
ed to have upon the title of the Van Ren8se]at;rH 
to the unoccupied portions of the territory. Thu 
Dongan patent was granted to Eillian the* sou iyi 
Johannes Van Bensselaer, and KilliAn the son of 
Jeremias Van Beoaselaer, their heirs and as- 



signs, in trust to and for the use and behoof of 
the right heirs and assigns <^ £illian Van Bensse- 
laer, the grand father, &c. The recitals in the 
patent of 1704, show that at the time of the lat- 
ter patent, Killian Van Rensselaer eldest son of 
Jeremias,had become solely , seized and possessed 
of the whole colony of Bensseiaerwyck, with the 
hereditaments and appurtenances. The latter 
patent, reciting the former, and the various facts 
which showed the title vested in Killian, con- 
firmed the same to him. and his heirs £fnd as- 
signs forever. It must be admitted that these 
recitals ai^i^is act of the government were not 
binding upon oljier parties. The time which had 
elapsed since the patent of 1685,was long enough 
to have satisfied all the trusts contained in that 
patent, and they might well be presumed to have 
been satisfied,and the whole estate vested in Kil- 
lian, the patentee,in the last patent. Its effect was 
to vest in the patentee every latent interest of 
the crown, if any there remained. In an action 
to revoke a patent granted by the crown, the 
recital of facts not within the knowledge of the 
government are the suggestions of the patentee, ^^ 
and must, if material, be proved by him. The ^ <.. 
King is not estopped by a recital in his patent, ' *": 
but the law will rather adjudge him to be de- . - . 
ceived. 1 Go. 43, 5 Co. 56, 6 do 56, 10 do 112. . 
But in the present case the pleadings do not put j 
the recitals in issue, and the learned judge has/ ^.*' 
found as a fact that neither of the patents were k 
obtained by any fraud, concealment or false sug- \ <-. 
gestions or recitals on the part of the patentee ; ) ^ 
and the action moreover is not brought to revok^L/ 
the patent, but to recover the land upon the 
grouDd that no patent ever existed, or if it did, 
that it was void. A valid commencement of an es- 
tate is shown in the patentee under the patent of 
1704, which, even if defective, ripened into a 
right more than a century ago, as against all the 
world. Either patent is sufficient to bar all right 
of the people to maintain the present action. 

It remains to consider, though not very essen- 
tial to the defence, some acts of recognition on 
the part of the government, of the existence and 
continued ownership of the patent by those in 
whom the paper title has been traced, and the 
acts of ownership which have been exercised with- 
out interruption by the ancestors of the present 
owners from the earliest day. These, on the part 
of the proprietors consist of granting leases, col- 
lecting rents, paying taxes. The acts of recogni- 
tion by the colonial assembly, by the constitu- 
tion of 1777, and by the Legislature of the State 
since the revolution, are numerous, and have al- 
ready been referred to. 

It has already been stated that a quit rent of 
fifty bushels of wheat annnally was reserved in 
both patents. By the act of April 8, 1801, 1 K. 
& R., 606, 6, ^4, it was enacted that any person 
seized of any lands, &c., as contained in any ori- 
ginal grant of the same, charged with an annual 
quit rent, might commute for the tame by pay- 
ing to the treasuer of this State for the use of 
the State one dollar an(\ fifty cents for every 
twelve and a half cents <» such annual rent. — 
The section then points out the receipt which it 
to be given, describing the lands and tenements 
on which the said quit rent was chargeable, the 
date of the gnot reserving it, the sum paid in 
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lieu of it, the officers by whom it is to be coun- 
tersigned, and the book in which it is to be en- 
tered, and enacts "that the said receipt or certi* 
flcate being so countersigned and entered, or the 
entry thereof, shall be a good discharge of such 
quit rent foreyer." 

The defendants counsel proTC that on the 4th 
November, 1762, all the quit rents in the patent 
were paid from 25th March, 1737,to 25th March, 
1752, behig seven hundred and fifty bushels of 
wheat. It was also shown by the Comptroller's 
certificate, that on the 26th December, 1806, 
Stephen Van Rensselaer paid up all the arrear- 
ages of quit rent, on the upper manor, and 
commuted for the said quit rent under the act 
of 1801. Two other receipts for quit rent were 
given in evidence, one for fifty bushels of wheat, 
dated in March, 1687-8, and the other for three 
years' quit rent, and dated 1st Dec, 1705. The 
form of the commutation receipt was not accord- 
ing to the statute, nor was the apportionment 
proved to have been made between the upper 
and the lower patents. The payment and com- 
mutation were made upon the upper patents in 
which the premises in question are situated. — 
The learned judge in his consideration of the 
case laid out of view the effect of these payments 
and commutations on account of the defect in 
the evidence by which they were sought to be 
estaolished. 

But it appears by the bill of exceptions that 
the evidence was not objected to, and further, 
that "No objection was made to the form or 
sufficiency of the evidence, nor any question 
raised upon the trial or argument, on the facts 
as to the payment of, and commutation for^ the 
quit rents on the whole manor, but the cause 
was argued as if such commutation had been 
fully proved." Under these circumstances, the 
court below should have treated the cause as if 
the evidence had been conformably to the sta- 
tute; and it should be so viewed by this 
court. 

The objection that the rent was payable in 
wheat, and that the statute is silent as to the 
commutation of wheat rents, is without force. 
The statute is general, and applies as well to 
rents payable in wheat as rents payable in cash. 
It is well settled in this State that rents payable 
in wheat, stana on the same footing as rents pay- 
able in cash. See 2 Barb. S. C. K. 643, 5 Den. 
121, 2 Comstock 185. As the payment of rent 
by a tenant is a conclusive acknowledgment of 
the paramount title of the landlord, so the re- 
ceipt of rent by the landlord is an unequivocal 
recognition of the estate of the tenant. The ef- 
fect of the commutation of the quit rent is the 
same upon the rights of the parties as if the peo- 
ple had made a new grant of the patent, with- 
out reservation. Such grant enures to the ten- 
ant by way of extinguishment of the rent. Lit. 
^543. A grant of the rent to the tenant would 
nave the same effect. Lit., ^544. The receipt 
of the sum which the statute prescribes as a com- 
mutation of the rent, works not only under the 
act as a discharge of the rent, but as a confir- 
mation of the estate. The reversion no longer 
remains in the people, and all the remedies of 
distress, entry and sale of the premises provided 
by the statute io case of ooo-payment, are gone 



ferever. The plaintifl^ cannot, after having re- 
ceived rent on the patent for above a century, 
and at last the commutation money under the 
statute, maintain an ejectment for the same 
land, founded upon a supposed defect in the ori- 
ginal grant. 

Ab the cause must go back for another trial, 
and will again be tried if the Attorney General 
shall so elect, it may be well to pass upon the 
question of the statute of limitations, interposed 
in the answer. The people of this State have 
enacted that they will not sue or implead any 
person, for or in respect to any lands by reason 
of any right or title of the people to the same, 
which shall not have accrued within the space 
of forty years before suit for the same be com- 
menced, unless the people, or those under whom 
they claim, shall have received the rents and 
profits thereof within the space of forty years, 
(1 R. L., 184, ^1.) In the case of the People ▼. 
Arnold, 4 Comstock 508, 518, this court hold 
that to constitute a bar to the right of entry of 
the people, there must be such a holding for for- 
ty years as would constitute a good adverse pos- 
session, if the land had been owned by an indiv- 
idual instead of the State. 

The court below held the statute applicable 
only to those parts of the manor which had been 
actually held under lease from the proprietors, 
more than forty years prior to the commence- 
ment of the suit, and not available to the defen- 
dants with respect to this particular lot, because 
it had never been so occupied. I differ ftom the 
court below in this respect, and without advert- 
ing to the earlier statutes, am of opinion that 
the claim of the people is barred by the act of 
1801, (1 R. L. 184. 

Although for the purpose of this question it 
must be assumed that both patents were void, 
still the defendant's title is founded upon a writ- 
ten instrument purporting to be a grant from 
the colonial government embracing within its 
limits the premises in dispute. The court below 
overlooked the fact that the defendants and those 
under whom they claim, paid both rent and tax- 
es upon the whole patent, and therefore, upon 
the lot in question ; employed agents to protect 
the latter from trespassers, and finally actually 
leased it to a tenant a few years before the ac- 
tion was comntenced. Moreover they leased 
out all the land surrounding it to actual occu- 
pants. Here was a sufficient possession of the 
lot, though no one resided upon it, to bring it 
within the rule required by the statute of limi- 
tations. 2 R. S. 294, §10. The statute was de- 
signed merely to enact what had been decided 
by the courts. 6 Cowen 679, 623. It was mere- 
ly declaratory. If the defendants had such a 
possession as to enable them to be sued in an 
ejectment, they had such possession, as would, 
if continued long enough, ripen into a right. I? 
they had such possession ^ to be liable to taxa- 
tion, they ought not, in common fairness, to be 
treated as having no possession by the govern- 
ment which both imposed and collected the 
taxes. 

The remarks of the learned Judge in the court 
below with reference to the improvidence of the 
grant of so large a territory to ik single individ- 
ual, wooid hftve been appropriate, if^ addressed 



to the colonial government by whom it was 
made. But the question for the courts is, not 
whether the mode of granting patents of large- 
tracts of land to single individuals, was the best 
adapted for the good of the colony, but whether 
the grant in question was in fact made. The 
one is a question of public policy, which the 
experience of modern times has wisely settled 
adverse to the practice which prevailed in the 
infancy of the colony. The other is a mere 
question of fact, which must be decided by the 
record of the grant, or acts of recognition by 
which its existence can be inferred. Many of 
the acts on the part of the State, and of the late 
colony of New York have already been noticed, 
and there are numerous others of the like char- 
acter, tending strongly to confirm the title under 
"Which the defendants claim. But I have not 
deemed it expedient to dwell longer upon this 
subject. 

The conclusion to which I have come, that 
the patents were both valid, and were effectual 
to divest the colonial government of all title to 
the land in dispute, is enough to dispose of the 
case upon its merits. I think, too, a regular pa- 
per title has been deduced from the original pa- 
tentee to the present owners, and that their title 
is good against all the world. 

The judment of the Supreme Court and Cir- 
cuit Court should both be reversed, and a new 
trial ordered with costs to abide the event. 
'^B3IIO« J. 

' The material facts in this case are very simple. 
On the fourth day of November, 1686, in the first 
jear of the reign of King James the second, Don- 
gan, the oolonial Governor, acting in behalf of 
the crown, granted, in fee, to two persons, both 
named Kilian Van Ransselaer, and being, as it 
seems, cousins and descendants of another Eilian 
Van Ransselaer, their common grandfather, a 
large tract of land, of which the premises in 
question are a pajrt, to hold the same in trust for 
the right heirs and assigns of Kilian Van 
Rensselaer, the grandfatner, subject to a quit 
rent of fifty bushels of good winter wheat. 

About twenty years afterwards, in the third 
year of the reign of Queen Anne (Anno Domini 
1704) the crowu^ by Lord Cornbury, the then 
Colonial Governor, by patent, under the seal of 
the colony, reciting the former patent and a 
great number of antecedent transactions tending 
to show that the Van Rensselaers were entitled 
to the land from the former Dutch government, 
and reciting, also, that one of the former pat- 
entees had died without issue, whereby the ottier 
of them, described as the eldest son of Jeremias 
Van Rensselaer, became solely seized and pos- 
sessed of the granted premises, gave, granted, 
and confirmed unto the surviving Eillian Van 
Rensselaer, his heirs and assigns forever, the 
tract of land described in the former patent, to 
be holden of the Queen, her heirs and successors 
in free and common soccage, yielding and paying 
a yearly rent of fifty bushels of wheat in lieu 
and stead of all other rents, ssrvioes and de- 
mauds whatsoever. 

The defendant, William P. Van Rensselaer, 
showed title, under the last patent, by deviae and 
inheritaaoe flrom the last m«ntioned patentee. 



11 

The defendants grandfather came to the title 
in 1747 and died in 176i9, and durmg his time 
commenced conveying the premises in farms 
upon durable leases, which practice was con- 
tinued by his successors in the title, so that in 
1812, about eight-tenths of the lands had been 
thus disposed of. The premises for which the 
suit is brought are about one hundred and fifty 
acres, part of a parcel of two thousand acres of 
wild and unappropriated land. If either of 
these patents were operative grants, the defend- 
ant has shown title out of the people, and it is 
not important to enquire whether there are per- 
sons in existence, besides the defendant, who 
could make title under the heirs of Killian 
Van Rensselaer the grand father of the first 
patentees. 

There is no pretence that the crown or the State 
has ever acquired title by forfeiture or escheat, 
or in any other way under the heirs of the first 
mentioned Kilian, so that this case turns wholly 
upon the validity of the patents. The provisions 
which it is argued render the patent utterly void 
are those which profess to create a manor in the 
granted premises. It is declared in the first 
mentioned patent and repeated in substance in 
the other that the grantor makes and constitutes 
the tract a lordship and manor to all intents and 
purposes, to be called the Manor qfRensselatrwick, 
The grantees are authorized in terms to hold 
a court leet and court Baron, to award fines, 
have the customary writs, &c., to have the 
waifs and estrays, deodands,&c., and the patron- 
age of any churches to be erected on the tract; 
and the freeholders of the manor are empowered 
to elect a representative to sit in the general 
assembly in the province of New- York. There is 
nothing in the patent, which, in terms, empowers 
the patentees to grant lands to be holden of 
themselves; but it is argued that the erection of 
a manor and the authority to hold the courts 
mentioned which, according to the JBnglish law 
are manor courts, necessarily implies the power 
to create suitors, who must, of necessity, be ten- 
ants holding of the proprietor of the manor 
owing him sjiit and service. (Glover vs. Lane 8, 
Tr. R. 44.) This, it is said, is a violation of the 
statute, calltd quia ernptores terrarum, passed 
in the eighteenth year of Edward first, (Anno 
1290.) 

This statute after reciting that feudal tenants 
have sold their lands to be holden in fee of them- 
selves, instead of the chief lords of the fee, 
whereby those lords have lost their escheats and 
other feudal perquisites to their *< manifest dis- 
inheritance," enacts that <*forever hereafter it 
shall be lawful to every fireeman to sell at his 
own pleasure, his lands or tenements or part 
thereof, so nevertheless that the feoffee shall hold 
the same lands or tenements of the tame chief lord 
o/tAe/M and by the same services and customs 
as his feoffor held them before." A second chap- 
ter provides for an apportionment of the servi- 
ces in case of a sale of a part of the land out of 
which they issued. (Coke, 2nd Inst 500.) 

The freedom of alienation thus confen^ed 
upon the military tenants, was undoubtedly a 
very material amelioration of the severity of the 
fendal system, but at tht same time, the main 
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object of the statute would seem to have been to 
secure to the great Barons their profits arising 
out of these tenures. It is stated in the statute 
itself that it was ordained at the instance of the 
great men of the realm and it was clearly for 
their protection, though inadvertantly, and prob- 
ably by its unforeseen operation, it proved a 
great relief to the inferior tenants. The evil 
was, that the chief lords were defrauded of the 
fruits of the tenures, and the remedy provided 
was, that every tenant however remote should re- 
main the debtor of the chief lord instead of his 
immediate feoffor for the services incident to the 
tenure. 

But as one may generally waive an advantage 
secured to himself, so it was held that the chief 
lord might forego the benefit of the statute by 
authorixing his tenant to make a subinfeudation, 
that is, grant lands to be holden of himself; but 
this could not be done by a mean lord on account 
of the interest of his superiors. Coke, in com- 
menthig on the |words "so nevertheless, that 
feoffee shall hold, &o., of the same chief lord," 
&c., says : ** These general words have a tacite 
exception, vie : unless all the lords mediate and 
immediate do assent thereto ; for quilibti renun 
eiar$ poteit benefice juris pro «e introtktcto.** For 
this, two cases are referred to from the year 
books. 

As the King is Lord paramount in all feudal 
tenures, no subject, since the statute, can, by his 
own authority, create a manor; and as in Eng 
land, all the land was granted at or soon after 
the conquest, it follows that English manors 
must have their origin prior to the eighteenth of 
Edward first. But as the King does not hold of 
any superior, he may grant land to be holden of 
himself, <*for," says Coke '< hereby no man is 
restrained but he which holds over of some lord» 
and the King holds of none." (2 Inst 67.) 
Therefore if there were crownlands in England at 
this day, which had never been granted to a sub- 
ject, they might, without doubt, be erected int 
royal manors. And cannot the King grant t o 
his immediate tenant the right to make grants to 
be held of himself, the tenant, since thus there 
would be the assent of all the lords, mediate and 
immediate 7 The Kings tenants in capite could 
not make such grants before the statute quia 
emptoriu, without his consent {Lewta on perpeiu- 
Uiea, 18, 14.) This was by force pf the Kings 
prerogative, and was an exception to the general 
rule which permitted sub-infeudations by all 
lords except the tenants m eapite. But I think 
tiiat as well since as before the statute, the King 
could license his immediate tenant to alien to 
hold of himself, the tenant. In grants in frank 
almoiffne, the grantee necessarily holds of the 
donor, and vot of any superior lord, because the 
services can only be rendered to the donor or his 
heirs, being generally to pray for his and their 
souls. (2d Bl. Com. 101.) Littleton, moreover, 
Bays^ that no common person can, since the stat- 
ute, grant lands in frankalmoigne because he 
cannot alien to be holden of himself. <*But, (he 
Bays) the King may give lands or tenements in 
fee simple to hold in franktilmoigne or by other 
lervioti for he is out of the statute." (See 140.) 
In his obterratioiM on this section Cokt says 



that a license of the lords mediate and immedi- 
ate shall enure as a dispensation of the statute 
quia emptores, so that as to lands already granted 
the consent of the King and all the lords medi- 
ate and immediate dispenses with the statutes 
for **altenatio licet prohibtatur eontentu tamen 
omnium in quorum favorem prohibita ni poteit 
fieri." (Co. Litt. 99, a. See Hargraves note, 
No. 108, where it is shewn that the dispensation 
refered to is not the exercise of the unconstita- 
tional prerogative of dispensing with statutes 
which was declared illegal at the revolution. 
1 Thomas, Coke on Lttt. 863.) So also in the 
Naiura Brevium, a book of great authority, at 
the place where grants in frankalmoigne are 
treated of, the author says — after declaring that 
the King may grant in frankalmoigne^ '*But it 
seemeth that another lord cannot grant such 
license to Ms tenant by reason of the interests o, 
the lord paramount^ but the King and all the mean 
lords together may grant licenses unto the ten- 
ants paravail who have the fee of the lands, that 
they may alien the same to an abbott or prior to 
hold of him in frank almoigne or to grant the same 
unto a layperson to hold of him by eertain services 
because that the statute of quia emptor es, j-c, totu 
made only for (he advantc^ge of the lords and there- 
fore they may all dispense with the statute,** 
(Fitz. N. B. 211.) The principle is laid down 
in the same wsy in Bacons Abridgment, "As 
the statute quia emptores was made for the ad- 
vantage of the chief lords, the King may db- 
pense with it and license his tenant to reserve ofty 
new service. No other lord can do this by 
reason of the Kings interest as lord paramount, 
but the King and the mean lord or lords, may 
together dispense with the statute and grant a 
license to the tenant paravail." (Tenure B.) 
Assuming the law to be as in these authorities 
stated and assuming further, as the respondents 
counsel contends, that the grant of a manor and 
the right to hold manor courts, ex vi termini, im- 
plied an authority in the patentees to create 
manor tenants by means of grants reserving ser- 
vices to themselves, it still seems clear that the 
patents were no violation of the statute so often 
referred to. The patent so construed was itself 
a license to the patentee to make grants to be 
held of himself. On the making of such grants^ 
the patentees became the mean lords holding of 
the King and the grantees of the patentees were 
the tenants paravail holding by license from the 
King as lord paramount, of their immediate 
lords the patentees. 

The statute would prevent any further sub- 
infeudations by the ireeholders holding under 
the patentees unless, indeed, the King and the 
patentees should both consent. 

That this was the understanding of the crown 
lawyers who prepared the patents for lands in 
the colonies is evident from the terms of several 
colonial grants. The charter of Pennsylvania 
empowered Penn, the patentee, to erect manors, 
and to alien and grant parts of the lands to such 
purchasers as might wish to purchase "their 
heirs and assigns to be held of the said William 
Penn, his heiriB and assigns, by such services 
customs and rents as should seem fit to the said 
William Penn, &o, and not immsdiaiely of the 
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taidKmff Charles hi$ heirt or tueeetsort^* with a 
non-obstante of the statute quta timpiorea terra- 
rum. (IngereoU vs^ Sargeani 1 Wharton 348. 
(Kirk T8. Smith. 9 Wheat 256.) It was stated 
on the argnmeBt, and not denied by the respond- 
ents eoonsel that the records of some ten or 
twelve patents exist in the office of the Secretary 
of this State issued respectiTcly in the reign of 
James II, William and Mary, Anne and Qeorge 
I, with powers respecting a manor and manor 
eonrts similar to those in the patents under con- 
rideration; uid that the proprietary charters of 
sereral of the colonies authorize grants to be 
made to hold of the proprietors. If the statute 
against sub-lnfeudations was in force in the col- 
onies, these proprietary grants were as much yIo- 
lations of its provisions as the grants in question 
in this action, or any other grants from the King. 
The practice of malting such grants for a long 
eourse of years is pretty strong evidence that 
the ststQte was never understood to apply- to' 
grants by the King. 

But I think we are not without some evidence of 
the practical existence of the exception contended 
for in respect to lands in England. In Sir John 
Molyn' ease (40th £liz.) there had been an ancient 
manor of which the ]^ng was lord paramount, 
and there was a mean lord and tenant, and it be- 
ing forfnted to the crown for treason, it was again 
granted by King Edward third, to hold of him 
and other chief lords of thefee^Mi^ it was held that 
this manor should be held of the mean lord. 
(1^ &€p. 6.) See also Bewley's case to the same 
effect (9 Rep. ISO, a.) 

The remarks of several writers cited in the 
opinion of the court below are readily re 
eonrileable with the doctrine which has been 
stated, when read in connection with what 
precedes and follows the language cited 
It should be remembered that all the land 
In England was in tenure long before the 
statute of Edward 1st., and also that copy 
hold manors to which the authorities relied on 
generally relate do not arise out of feudal grants, 
but the tenants hold by the will of the lord ac- 
eordnig to the custom of the manor, time where- 
of, &c. (Comyns Dig. Copyhold A;) and that all 
eopyholds are regularly parcel of a manor. 

It is in respect to that species of manors, that 
it is said they cannot begin at this day. (Id. A. 
8.) So the note in PetersdoflTs Abridgment says, 
''manors cannot now be created, not even by Uie 
King himself," but the reason is given which 
shews that the subject treated of is copyhold 
manors, thus: ** length of time being of the very 
essence of a manor , and, as Sir Edward Coke 
expresses it, such things as receive their perfect- 
ion by the eontinuanee of time come not within 
the compass of a Kings prerogative ; therefore 
the King cannot grant fireeholds to hold by copy 
and cannot create a custom." (6 Petersd. 809.) 
The general expressions of writers and judges to 
the effect that manors cannot have a commenee- 
ment since the statute of Edward are quite cor- 
rect if we add the reason which is always under- 
stood vii, that all the lands in England are al- 
ready in tenure and subenfeudations are forbid- 
den by the statute. The remark was never 
^pUoable t^ the nngrai^ted orowii 1^9^ in the 



colonies, upon which the statute, I think, never 
had any or only a qualified bearing. I have con- 
sidered this question as though the statute was 
in force, and controlled the tenures in this colony 
in any case to which in England it might be ap- 
plicable; and I do;|not* think it material to deny 
the proposition, though it has been questioned 
by respectable authority CJackson & Shultz 18 
John 179: Depuyster & Michaell, M. S. Court 
of Appeals^ November, 1852; Ihgersoll v. Ser- 
geant, 1 Wharton, 848 ) Whether it was general- 
ly in force or not, it did not, in my opinion, apply 
to the ungranted crown lands; and in respect to 
tenure, the King, I think, was competent to au- 
thorize his immediate grantees to create tenants 
of a freehold manor by granting lands to be held 
of themselves. It will not be supposed that all 
the vexatious incidents of the feudal tenures 
could be engrafted upon these manor lands. If 
the feudal system ever prevailed in the American 
colonies it had been shorn of its most severe 
features, before either of the grants in question 
was made by the statute 12th, Charles 2d, ch. 
24, (Anno 1664,) which abolished the peculiar in- 
cidents of the military tenures, and changed 
them, whether holden of the King or others, 
into free and common socage; and which was re- 
enacted in this state soon after the revolution 
with a retrospect to the time of the passage of 
the English statute. (1 Greenl. 859, |2.) 

But suppose all that we find in the patents about 
a manor and manor courts is inoperative on ac- 
count of the provisions of the statute against 
sub Infendations, it by no means follows ihtit 
the grant of the lands is void. It seems not to 
have been unusual after the passage of the stat- 
ute, for men still to alien their lands to be hold- 
en of themselves upon the same services on 
which they held them and sometimes upon dif- 
erent services. The consequence was held to be 
that the alienee held of the chief lord by the old 
services as the statute requires and not that the 
feoffment was void, on account of the tenure 
illegally attempted to be created. (Co. Litt. 502 
pi. 7.) It is said that if a patent contains an 
allegation of untrue matter expressed to be sug- 
gested by the grantee by means of which it can 
be affirmed that the King was deceived, the pat- 
ent will be adjudged void <* but when the words 
are the words of the King, and it appears that 
he has only mistaken the law, then he shall not 
be said to be deceived to the avoidance of the 
grant" and <*if the King is not deceived in his con- 
sideration, nor otherwise to his prejudice, but his 
intent was to pass the lands, only he is deceived 
in the law, nevertheless his grant shall be good." 
(Rex. V. Kempe, 1 Ld, Raymond 49.) In Olad- 
stones vs. the Earl of Sandwtch (4 Man. j- Or, 
995) the principle which I have extracted from 
the case last cited is approved of and applied by 
the Court of Common Pleas. It is argued in be- 
half of the respondents that the* grant of % 
manor is inseparable flrom the oonv^anee of the 
lands. But it seems to me that they are easily 
separable. By the last patent the land is eon- 
T^ed to the patentee, his heirs and assigns, to 
be holden in free and common seooage. This is 
ths ordinary Isngnags of a grant in fse simple 
bf • InwAil tenve. If what is said about % 
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muior and manor oonrts implied a right in the 
patentee to conTey to others to be holden of him- 
self, and that was unlawful, there is no legal 
difficnltj in declaring the patentee entitled to 
hold the lands, bat holding that his alienee 
must hold of the crown and its saceessors, in- 
stead of holding of the patentee and his heirs. 
The ease is similar in principle to Darling v. 
Rogert, dedded in the coart for the correction 
of errors. (22 Watd. 488.) An assignment of 
lands for the benefit of creditors authorized the 
tmstee to mortgage as well as to sell, bat the 
power to mortgage being a tmst not aathoriied 
by the rcTised statates, was void. The court, 
howe?er, held that this did not avoid the convey- 
ance, and they applied the maxim ut ret magU 
valeai quam ^^a^— that the instrument should 
rather be made available than suffered to fail, 
and held that the land passed by the assignment. 
I am also of the opinion that the people are 
barred from maintaining this action by the stat- 
utes of limitations. The statutes which bar the 
right of the state contained in the revisions of 
1^1 aud 1818 are, in most respects, if not alto- 
gether, mere revisions of the one passed in 1788 
divested of its cumberous phraseology (2d Greenl. 
98 i 1; Lam 1801, ch. 188; 1 B L. (1818( 
484.) 

I do not see, indeed, that there is any differ- 
ence material to the case. The appellants coun- 
sel supposed he had discovered in the language 
''unless the people of the state of New- York 
h aue or shall have been answered by force and 
virtue of any such right or title to the same, the 
rents, revenues, issues or profits thereof, or the 
rents issues profits of any manor or other heredi- 
ments whereof the premises in question shall be part or 
parcel within the said space of 10 years" a princi- 
ple which would give the possessor of part of a 
manor, claiming title to the whole, the benefit of the 
staiute in respect to a portion of it of whidi he 
had not possession. But a careful reading of it 
will shew, that it is the people who are to be ben- 
efitted by receiving the rents of part of a manor, 
as that circumstmce will enable them to avoid 
the bar of the statute, as to the portions in re- 
spect to which they have been kept out of the 
rents. The question then is, whether the appel- 
lants can invoke the protection of the statute as 
to the lot in question,it not having been in actual 
occupation under their title prior to the year 
1886. The tract patented was far too large, 
to make the possession of even a large part 
under a claim and colour of title to the whole, a 
good constructive possession of the parts not oc- 
cupied, under our decisions, (Jackson vs. Wood- 
ruff, 1 Cow, 286 Jackson ^ Richards, 6 id 617. 
Sharp vs. Brandon 16 Wend. 697. See also, 2d, 
B. S. 294, 11 10, 11. Nor do I think the right 
given by the leases, to take wood for fuel and 
fencing from the ungranted lands, or the other 
acts of ownership which have been mentioned, 
are snffioient to make out a constructive possess- 
ion of this lot. But there is another view of the 
ease which I think renders the statute applicable. 
The crown of England conveyed these lands sub- 
ject to the payment of a small rent in kind. 
This rent was claimed, and paid, down to 1806, 
when it was eommuted, iindw #a act of the leg- 



islature, by the payment of what was considered 
a fkir equivalent (1. Webs 606 {J 1, and Seq.) 

This rent was claimed and paid as well for the 
unocupied portions ef the land as for the parts 
which were occupied. It was the conventioBal 
equivalent between the parties lor the whole 
lands patented. It accrued annually, and if not * 
regularly paid, it was ultimately liquidated,apoii 
the basis of an annual ground rent upon a grant 
in fee. There is no evidence, nor any reason to 
believe, that the liability to pay it, was ever de- 
nied or questioned. Neither the crown nor the 
people were ever disseised of it. The relation- 
ship between the crown and the people on one 
side, and the patentees and their successors in 
the title on the other, continued in full actirity 
until the quit rent was finally extinguished. 

This relationship was a perpetual admission 
and agreement, that the parties holding under 
the patents, were in the possession and enjoy- 
ment of the Bubject,for which the quit rents were 
the equivalent, that is, of the actual fruits and 
profits of the soil. Its existence and constant 
recognition, was entirely hostile to the idea, that 
the grantors were in the perception of anyUiing 
growing out of the land, except what had been 
sdcured to them by the contract contained in the 
grant. It concedes that the patentees and their 
successors, were constantly enjoying all the right, 
which the patents professed to convey to them, 
and they were paying to the grantors and their 
successors the consideration for such enjoyment 
by them, which had been stipalsted between 
the original parties to the grant. The exception 
which the people now set up is, that in judgment 
of law, they and the crown of England to whose 
rights they have succeeded, have always been in 
the receipt of the rents and profits of this lot. 
This is made out, by applying the principle, that 
unoccupied lands are, in law, considered as held 
in subordination to the true title. Assuming 
that the patents are void, it is argued that the 
government was always legally in possession of 
this unoccupied lot, and that as possession draws 
after it the fruits of the land, it was always in 
the receipt of the rents and profits. That this 
is the theory upon which the bar of the statute 
is answered when the defendant cannot make out 
an adverse possession, See the PaopU vs. Arnold^ 
(4 Gomst. 608.) The statutes, prior to the 
revision of 1880, do not say anything about ad- 
verse possession, and the reason why that was 
required of one setting up the statute, was that 
otherwise the land was deemed to be held in 
subordination to the true title. The owner was 
never, therefore, out of possession, but was 
constantly in the receipt of the rents and profits. 
It was upon this principle that it was held by 
this court in the case just referred to, that a plea 
denying that the title accrued within forty years, 
and denying, also, the receipt of rents and profits 
by f^e people within that time was a good bar. 
The proof in this case would estabUah such a 
plea 

It is true the people have, in one sense, re* 
ceived the rents and profits. They have received 
the quit rents, but the statute of 1788 require! 
that they should be received **by force and virtue 
of suc|i right VDL<^ titlA," that is the right and title 
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MMTtod in the aetion which is soaght to be 
tsned. The title by which the quit rents were 
received bj the government was the reservation 
in the patent which admitted the right to the 
general profits to be in the patentees. The title 
songfat to be established by the action is not the 
title to the rent, which was never questioned, but 
the general and absolnte title to the land in hos- 
tility to all rights under the patent. The dis- 
tiaetion referred to is as old as the days of Lord 
Coke. In 8 Itut p. 188, there is an able com- 
nentarj upon the 21. Jas. 1, ch. 2, ^.he first 
muUum tempui act, which in the particulars under 
ooanderation, as in most others, is literally the 
■ania with our act of 1788. *< In this branch of 
the aot," he says " these words — answered by 
force and virtue of any such right and title to 
the same the rents, revenues, issues and profits 
thereof, — were matma% added; for otherwise 
if the King had been answered, the rents, rev- 
ennee, &c, by reason or pretext of wardship pri- 
eeisin, extent or the like, it might have 
m doubt whether such an answering of the 
&c., had been within the act: which 
doabt ie cleared, that it must be by force and 
▼irtae of any such right or title whereby the 
KmffinyteaeheihthestaUofthe^ubyect. In other 
words he must have been answered the rents and 
profits, that is, have received them by the right 
and title, he asserts in the action ; else it is not 
within the saving of the statute. 

It is well settled that a grantee may hold ad- 
wersely to his grantor Brights Usee vs. Roches- 
ier, 7 Wheat 635; Osterhout v. Shoemaker, 3, 
SiU 61S; The Propagation Soc, v, Faulet, 4, 
Pet. 606.) 

1 concede that an adverse possession is gen- 
ermlly essential to enable a defendant to set up 
the statute in an action by the people as well as 
where it is brought by an individual. (People 
w#. Arnold, St^. People vs, Livingston, 8 Wend, 
258; Id. V, Van Rensselaer, ib. 189; La Frambois 
99. Jackson 8, Cow. 689. The rule is abso- 
Intely necessary to protect the title of the state 
to its public lands. Possession being an act of 
^reat notoriety, it is required to exist before the 
etetnte can commence to run, for the reason that 
by it, notice is conveyed that the right of the 
state is questioned. 

So in actions between individuals there must 
be % po8ses8ien,and it must be hostile to the true 
owner, before the statute can operate, in order 
that the owner may be put on enquiry that his 
rights are chalenged. Now where the ad- 
werse holding is under a grant in fact from the 
party seeking to recover the land, though it may 
be inoperative in law, and there is a duty to be 
annually performed by the grantee and his as- 
signs to the grantor, as a consideration of the 
grant, and this duty is recognized and performed 
I6r foity years, both parties being actually par- 
tieipant in its performance, though the grantee 
has not taken actual possession of the land, it 
seems to me preposterous to say that the grantor 
has been all the time, in judgment of law, in 
the possession of it and in the reception of the 
general rents and profits. 

On the contrary, it appears to me that the eon- 
seoti reoognitioa, payment ^nd reception of the 



quit rents is undeniable evidence that as between 
these parties the possession is in the grantee; 
certainly it is an admission that it is out of the 
grantors. 

Under such circumstances the actual occupa- 
tion is immaterial. If this view of the question 
is correct the respondents 'were barred in 1800 
when the first statute commenced to operate; and 
if not then, certainly in 1801, when the second 
statute was passed ; for at either period the ap- 
pellant could allege that the people's title has 
not accrued within forty years, and that within 
that time the people ha(i^ not received the rents 
or profits of the land. Since the extinguish- 
ment of the quit rents, the evidence of which 
was not objected to, and which was prima facts 
sufficient to prove the fact, the appellant has 
held in pursuance of the implied assent of the 
legislature which has done no act impairing the 
effect of that transaction. Whether this com- 
mutation of the rents should be held to transfer 
a title assuming that the patents were originally 
void or not, it is clearly enough to disprove the 
allegation that the people have since been in the 
reception of the rents and pre fits of the land. 

On each occasion of the repeal of a former stat- 
ute of limitations to make way for the revised 
one, there has been a saving of rights accrued 
under such repealed statute, (Laws 1801 ch. 189 
§ 1 ; 2 R. L. (1813 p. 656 ; 2d R. S., 779, J 6, 

Each of the statutes limiting actions by the 
State to recover lands, prior to the revision of 
1830, contained a provision in effect conferring 
a title upon the party having or claiming manors 
or lands as against the State, and against cer- 
tain other patentees. I am of opinion, there- 
fore, that whenever the parties holding under 
these patents were able, after 1800, to set up that 
they had been in possession of part of the gran- 
ted lands claiming the whole for forty years, and 
during that time had been paying, and the State 
had been receiving the quit rents reserved by 
the patents for the whole land, such parties es- 
tablished a title as against the State by force of 
the statute of limitations which could not be 
questioned except by the accruing of a new title 
by escheat or forfeiture or a reconveyance to the 
people. And this defence the proprietors of the 
patent could make at any time after the act of 
1788,took effect, until 1806, when the quit rents 
were extinguished, and I think at any time before 
this action was commenced. (See Jackson vs. 
Oltz, 8 Wend., 440.) 

I have said that the evidence of the ex- 
tinguishment of the quit rents was sufficient. 
The statute (1 Webster 607, {6,) declares 
that the treasurer's receipt or certificate of 
the payment of arrears of quit rents, and of 
the commutation, countersigned by the Comp- 
troller, shall be a good discharge. The paper 
produced was the Comptroller's certificate stat- 
ing the money to have been paid to the Treasur- 
er, and containing the matter required to be 
stated in the one which was to have been signed 
by the Treasurer. The quit rent reserved was 
fifty bushels of wheat, but the crown had after- 
wards granted the manor of Glaveraok out of 
the lands wiiich were comprised in the patents to 
EiUiAa V. B., and the pablic offietrs oonoeryicd 
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in the oommatation apportioned the fifty bushels 
of wheat between the manors charging the one 
now in controversy with forty bushels; and the 
arrears and commutation were reckoned on that 
basis ; but there was no eyidence of an actual 
agreement to that effect between the proprietors 
of the two manors. But the bill of exceptions 
states that no objection was made to the form or 
•nffioienoy of the eyidence, nor any question 
raised upon the trial or argument as to the pay- 
ment of or commutation for the quit rents on 
the whole manor; but, iti? stated, the cause was 
argued as if such commutation had been fully 
proved. After this, it is too late to object in a 
eourt of review against the sufiSciency of the ev- 
idence. It was the paymeni of the arrears and 
commutation which operated, and not the docu- 
mentary evidence of it. The evidence/>rtma facit 
established these facts, and if the documents 
were defective in form^or any preliminaries were 
required to be shown, the presumption is that 
the defects would have been supplied if the ob- 
jection had been duly taken. The principle is 
very familiar. In the opinion of the court be- 
low, it is said that if the commutation had been 
legally established it would have been such a re* 
cognition of the title as would have precluded the 
State from disputing the defendant's title.butthat 
effect is denied to it from a supposed defect in the 
evidence. It is clear that the court must have 
inadvertently overlooked that part of the bill of 
exceptions to which I have referred. I am in- 
clined to agree with the court as to the effect of 
the transaction, but not having examined the 
point fully, I prefer to put the case on the other 
grounds. I am of opinion also that the colonial 
act of May, 1691, which was approved by the 
crown, would protect the appellants against this 
action if there was nothing else in the case, 
(Brad, laws, 7, 77. See also a transcript of the 
act in 8 Barb., S. C. B.) It was passed subse- 
quently 10 the patent of Gov. Dongan. The an- 
swer to this defence is — 1st, that the act did not 
undertake to confirm individual grants, but ovl\j 
charters of corporations, and 2d, that it was 
only intended to prevent the government estab- 
lished at the revolation,from repudiating the acts 
of the one which it superceded, and did not ap- 
ply to defects which would have avoided the 
grants under ths^ former government, (1.) The 
most prominent object unquestionably was to 
ratify corporate and mnnicipal grants ; but I 
think the language is large enough to embrace, 
and that it was intended to embrace, royal grants 
of land to individuals. The act is inartificially 
worded: manort were supposed to be corporations 
and under that name it was intended to confirm 
them. * 'AH the patents, charters, grants made, 
given and granted, and well and truly executed 
under the seal of this province constituted and 
authorized by their late and present majesties, 
unto the several and respective corporators, or 
bodies politic of the cities, towns and manors, 
and also to the several and respective /r«eAo/i2«r« 
irithin the province,^ are to be held TiUid 
agiftlnst their majesties, their heirs and succes- 
sors, (21.) The second section ratifies and con- 
tens the charters, patents and grants aforesaid, 
Vfflade, given and granted as aforesaid imtoall 



and every, the several and respective corpora- 
tions or bodies politic of the cities, towns and 
manors^ and alto unto all and every the respeeiW9 
freeholders^ their heirs and assigns forever. The 
intent to embrace grants in fee to individuals, 
seems to me to be nearly as strong as language 
could make it. There are extantgrants to the f^M* 
holders of towns as a sort of corporation, (2d Wend. 
110;) but these could not have been intended, for 
it is to the several and respective freeholders, 
within the province; and then it is not to their 
successors, as in these quasi corporate grants, 
but to their heirs and assigns forever; and this 
language could not be applied to any subject 
with which I am acquainted, except the grants 
of land to individuals. The proviso to the se- 
cond section which declares that the act shall 
not bar any person or persons of their **former 
and just rights to any house, tract or parcel of 
land within this province,'' provided they make 
their claim in five years; and the saving of the 
rights of idiots, minors, persons non compos men- 
tis, and beyond the seas, strongly confirms this 
construction. (2.) That the act was suggested by 
the change of dynasty effected by the revolution 
of 1688, is undoubted; and one object may have 
been to prohibit the new reigning house,from re* 
voking the grants of its predecessors; though 
there was no pretence that James was an nsur* 
per, and the revolution did not proceed upon 
that ground. But the principal thing to be pro- 
vided against was the disturbing of chartered 
and vested rights under color of law. This is 
shown by the non-obstante clause. The char- 
ters, patents, &c., are to be deemed valid, "not- 
withstanding of the want of forms in the law^ or 
the non-feasance of any right, privilege or custom^ 
which ought to have been done heretofore by 
their constitutions and directions contained in 
the respective charters, patents and grants 
aforesaid." The reign of James II. was memo- 
rable for writs of qvo warranto, scire facias, and 
for judgments of ouster, and of repeal of let- 
ters patent rendered by judges who complied too 
readily with the temper oii the times, and the 
wishes of the monarch. (2, Macauley's History, 
p. 811.) The statute in question was designed to 
secure the corporate and individual rights which 
the people of this colony derived from royal char- 
ters and grants against all such arbitrary and 
corrupt proceedings, which, for anything which 
was known might , be resumed by the new or by 
some future government. It was a time for ob- 
taining new guarantees for personal and pro- 
prietory rights, and the colonies were allowed to 
participate in this new order of things. The 
patent being confirmed by an act of .the legisla- 
ture, approved by the crown, was no longer 
liable to be set aside by the courts for want of 
form or for non-user of privileges or breach of 
the conditions contained in it. If, therefore, 
this patent were void for the reasons which have 
been urged, it was ratified and confirmed by 
this act of the colonial legislature, and cannot 
now be impeached. 

Upon the whole case, I do not think there was 
any ground for maintaining this action, and am 
opinion that the judgment of the Supreme 
Court ought to be reversed. 
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